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What is a Copy? 

 

Two elements of copyright law are in conflict: protecting original works and the ability to make copies. At 

its core, the concept of copyright applies to the right of the originator of a work to restrict others from 

making copies of the work. However, the definition of what constitutes a copy has evolved rapidly since 

the 1970s when the copyright law was first adopted.  Initially, a copy was easy to define: a physical 

reproduction of the original content. Copies were also easy to identify because of their physical form, 

including photocopies, reprints, cassette tapes, phonograph records, posters, and musical scores. Higher-

education faculty members and administrators could easily tell whether copies had been made—and thus 

whether copyright considerations needed to be observed. 

 

The advent of computer data files expanded the definition of “a copy” significantly. One can now make 

exact duplicates of word-processing files, sound clips, movies, and software programs. The ease of copying 

data separately from a physical format has led to a culture of “information freedom” in which a) the trail of 

content ownership is easily muddied or erased, b) copying entire works requires vanishingly diminishing 

effort, and c) there is a popular misconception that public access equals the abrogation of ownership rights: 

if it’s out there, it must be free to use. 

 

A last confusion: the answer to questions about downloading YouTube and other online media can get 

knotty. Faculty members are often unsure about how to decide questions about copying, embedding, and 

linking to intangible resources like Internet videos (Sweeney, 2006). In order to display a video from 

YouTube, one’s computer has to create a temporary copy of the video as the file is streamed from 

YouTube’s servers. Our computers (indeed, any end-use devices like tablets or smart phones) do not hold 

on to such temporary copies, though; when new content comes in, it over-writes older content.  

 

Fortunately, these concerns can be put aside if we define copies as intentional reproductions of all or part 

of original works, where the copies are located in a different place than the original works. This definition 

is easy to remember, covers physical and digital reproduction, and will come in very handy about ten 

paragraphs from now. 

 

What Is and Isn’t Copyrighted 

 

The assumption behind copyright is that everything—all created work—is initially covered by copyright, 

and only items specifically exempted are not covered. That is why students own the copyright for the papers 

and projects they create for course assignments, and why unpublished works like diaries are covered by 

copyright, and why even works that do not display the copyright symbol and have not been registered 

formally with the U.S. Copyright Office are still covered under copyright. Basically, if you create it, it’s 

covered by copyright. 

 



2 
 

Copyright was intended, though, to allow creators of works to enjoy the benefit of their labors, and 

copyright law allows copyright to expire after a period of years. Also, works created under certain 

circumstances are also “born” without copyright (that is, they are considered in the public domain): 

  

 those created by the federal government. 

 works more than 70 years old (after the life of the author), where copyright has not been renewed. 

 situations in which the creator expressly gives up some or all rights to the work. 

 works created by multiple/corporate authors where the content is “un-own-able” (e.g., entries on 

Wikipedia and open educational resources). 

 

This last category is the least specific, so a good rule of thumb for administrators and faculty members is 

to remember the Three Os: “official, old, or open = okay to use freely.” 

 

Fair Use Criteria 

 

More than works where copyright does not apply, higher-education administrators are concerned about the 

scholarly use of works that are covered by copyright. The fair-use exception for scholarly purposes (17 US 

Code § 107) broadly outlines how faculty members can use copyrighted materials, and there is even a 

separate section that allows faculty members to show entire works (e.g., screen a whole movie, show an 

entire painting) in the classroom—but not via distance-education (17 US Code § 110). The language in the 

fair-use section of the law is notoriously open to interpretation (see U.S. Copyright Office, 2012, for an 

attempt to clarify things that serves only to raise more questions). I have asked many administrators and 

faculty members to share their understanding of fair use. Here are some of their responses: 

 

“I can use anything I want because I’m an academic.” 

“I just make sure I’m not using more than 10% of any given item.” 

“If I don’t copy more than one chapter, I’m safe.” 

“I make copies of everything, but just for myself, as backups in case I can’t get to them in 

the future.” 

“I don’t use more than ten seconds of a song or audio clip.” 

“I think we’re allowed to use whatever we want, so long as we aren’t charging students for 

it.” 

“That’s what the librarians are for. They bail me out if there’s an issue about copyright.” 

 

Each of these understandings contains at least some incorrect or misguided information, and in some cases, 

the faculty member or administrator is liable to end up in trouble, especially the person who sees fair use 

as being able to “use anything I want.” Perhaps more insidious is the “ten percent” rule of thumb—a 

commonly-held idea about the limits of fair use—which doesn’t actually appear anywhere in the copyright 

law, and may be more or less restrictive than given situations warrant. What is needed is a simple test for 

use cases, one that keeps faculty members on the “right side” of copyright fair use in most situations. 

 

In order to allow higher-education administrators and faculty members to make informed decisions about 

fair use, I have adapted the criteria listed in the fair-use section of copyright law, according to the mnemonic 

PANE: 

 

 Purpose: Are you copying the content for “criticism, comment, news reporting, teaching, 

scholarship, or research?” 

 Amount: How much of the whole item are you using? Prefer to copy a representative sample rather 

than an entire item. 



3 
 

 Nature of the Work: Is the content factual or creative? Is it being copied for a one-time purpose 

or to be used repeatedly?   

 Economic Impact: Will your copying of the material deprive the owner of revenue or profits? 

 

Faculty members can examine each of the PANE criteria according to their proposed use of a copyrighted 

work. Those uses that apply to all four PANE criteria will be most defensible as fair uses of copyrighted 

works in academic settings. 

 

Purpose is the easiest of the PANE criteria to meet. Faculty members who wish to use works for their 

courses are almost automatically using the desired item for “criticism, comment, news reporting, teaching, 

scholarship, or research.” A note of caution for this criterion, however: using copyrighted works as 

decorations (even in course-related documents) or to support advertising purposes (e.g., using a copyrighted 

image on a flyer advertising a lecture) tends to fall outside of the scope of fair use. 

 

Amount is also an easy-to-determine criterion. Determine the scope of the whole work that is owned by a 

creator: a book chapter can be considered a whole work if other chapters are written by other authors, for 

example. Then, use a token or representative sample of the work. This is where the ubiquitous “ten percent” 

guideline can get one into trouble, in both directions. Ten percent of a poem or song might not be enough 

to help make a point about it in class. Use more than ten percent, but still not the whole thing. Ten percent 

of a book might be able to stand on its own as an entire logical argument from an author. Quote judiciously. 

Although a “representative amount” seems like a nebulous criterion, this is the one part of fair use that is 

most defensible according to the needs of the faculty member claiming fair use of a work. 

 

Nature of the Work is the criterion for which many faculty members may not be able to check the 

metaphorical box. Most faculty members, once they find content that adds to the conversation in their 

courses, wish to use that content repeatedly. The example from past generations of the never-changing prof-

pack of photocopied articles has now been replaced by the tale of the online course environment in which 

the professor uploads a copy of the same video clip from a 2003 Saturday Night Live skit semester after 

semester, even though the cultural references in the example are starting to feel dated. The original 

copyright law is ambiguously worded; it talks about “the nature of the copyrighted work,” which, in these 

days of perfect electronic copies of computer files, makes it difficult to use the “nature of the work” as a 

criterion. Thus, for this criterion, ask whether the use of the work will be for a limited time, or whether the 

use will be on a permanent or semi-permanent basis. If the work becomes an integral part of the delivery 

of the course, the case for fair use is less defensible. Further, fair use is more defensible for the use of 

content that is itself primarily factual—using an economic report or a documentary film clip is more 

defensible than using a critical essay or a popular song. 

 

Economic Impact is typically simple to determine. If the faculty member is providing the work to help 

students to avoid paying for it, then this criterion is failed. For example, a professor in the computer-science 

department might distribute to the class CD-ROMs containing needed programs, so that students need not 

purchase their own copies. Even charging the students for the cost of materials and copying still shades 

away from fair use; when in doubt about economic impact, err on the side of caution. A second example is 

illustrative, here. Including a photocopied poem in your “prof-pack” every semester is likely not going to 

deprive the poet or publisher of economic gain. Nor is creating a PDF scan of a poem to distribute to your 

class one time. However, creating a PDF scan of a poem to avoid students having to buy the entire book in 

which it appears would likely fail the economic-impact criterion. 

 

From a Right to a Defense 

 

Notice that the PANE criteria aren’t hard and fast distinctions between allowed and prohibited uses of 

copyrighted content. As the character of Captain Barbossa says about the Pirate Code in the Pirates of the 
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Caribbean movies, the fair-use criteria are “more what you’d call ‘guidelines’ than actual rules” (Verbinski, 

2003). Initially, fair use was understood to be a right that people could exercise. “The 1976 revision of the 

Copyright Act . . . change[d] the original nature and function of fair use. It treats fair use as a defense, rather 

than as an affirmative right of use” (Ghosh, et al, p. 174). 

 

Fortunately, building a solid defense to argue that a given use of copyrighted content is a “fair use” is 

relatively straightforward, and the lack of a fixed standard means that each question of fair use must be 

determined on a case-by-case basis. The House Report on Copyright contains these heartening words: 

 

Although the courts have considered and ruled upon the fair use doctrine over and over 

again, no real definition of the concept has ever emerged. Indeed, since the doctrine is an 

equitable rule of reason, no generally applicable definition is possible, and each case raising 

the question must be decided on its own facts. (HR 94-1476, 1976, p. 65) 

 

The scope of fair use thus seems to be pretty broad. But there is one question that makes our task even 

easier. 

 

Now Ignore Everything You’ve Just Read 
 

Remember our definition of copies? We called them “intentional reproductions of all or part of original 

works, where the copies are located in a different place than the original works.” One of the key differences 

for copyright between digital and traditional works is that digital works can often be consumed remotely 

without having to make permanent copies, while works on physical media need to be copied in order to be 

consumed. Think of a paper book: in order to read it, one needs to obtain a physical copy of it. 

 

Now, think of the same content in e-book format: one could download a copy to one’s tablet device in order 

to read it, or one could go online and read the text directly from a web site that contains the entire text. The 

web-site version requires that your computer make a temporary copy of the text, but those unintentional 

temporary-cache copies don’t “count” as copies, thanks to the Digital Millennium Copyright Act (U.S. 

Copyright Office, 1998). Likewise, it is possible to embed a streaming video from, say, YouTube, into a 

learning-management-system web page so that the video plays directly from within the web page, all 

without the video being copied onto to the LMS server (Fineberg, 2009). It is possible to serve up all kinds 

of content—still images, audio recordings, videos, text, interactive simulations—from their original 

Internet locations. So long as their Internet connections remain stable, students viewing a faculty member’s 

online-course page will have a difficult time telling which pieces of content are hosted on the institution’s 

computer servers and which pieces of content are “passing through” to them via streaming or embedding. 

 

Thus, the first question that faculty members must ask—even before they start to apply the PANE criteria 

of fair use, and before they investigate whether there are institutional license agreements, and before they 

request permission from copyright holders—is this: 

 

Have you actually made a copy? 

 

In other words, have you downloaded a separate file that now resides in a different place from the original 

digital work, like on your hard drive, an institutional server, or a portable drive? If the answer is no, then 

copyright does not apply. Period. Future copyright law may one day close this gap, but today, if no copy 

has been made, then faculty members may use a work in its entirety, for as many semesters as they like, for 

whatever reasons.  

 

Make sure that documentation of the “pass-through” method being used is readily available; in fact, it is a 

good practice to place attributions within course materials to show which items are being embedded or 
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streamed from other locations. Attributions also help in case the streaming or embedded code malfunctions: 

citations can link learners to the original location of the content, so they can consume it directly from the 

source. When linking to or embedding content, faculty members are obliged to ensure that the content is 

being shared by its owner or by someone who is using the content in an ethical manner.  

 

For links and embedded content, a word is necessary that goes beyond the law into the realm of ethical 

behavior. Knowingly linking to unauthorized Internet copies of original works, while perhaps technically 

legal, fails the “sniff test.” This does not mean that faculty members cannot link to or embed content from 

people who are not the copyright holders, just that faculty members should make a good-faith determination 

about whether desired content has itself been copied and shared ethically.  

 

Conclusion 

 

The general strategies shared in this article for making decisions about when and how to apply the fair-use 

provisions of U.S. copyright law (deciding whether a copy has been made, applying the PANE criteria) are 

definitely not the final word in those decision-making processes. They are intended to cover the majority 

of situations, and to allow faculty members and administrators to make confident judgments about content 

usage “when the lawyer isn’t looking.” Where application of these strategies fail or produce ambiguous 

results, it is always best to err on the side of caution, either by requesting permission from the copyright 

holder, or at least by consulting legal counsel for clarification. 

 

However, the majority of situations where faculty members wish to use content created by others do not 

require a call to the institution’s lawyer. Faculty members and administrators can use some simple 

guidelines to help them to honor their desire to share content with their students in ways that are fair to the 

copyright holders and fair to the faculty members. 

 

Disclaimer 

 

This publication is a general overview of various models and methods regarding copyrighted content and 

ownership of intellectual property in higher-education settings. The author is not a legal professional, and 

no part of this publication is intended to constitute legal advice. 
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